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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

COCKPITUSA, INC., Cancellation N092056317
Registration No. 2817325
Petitioner,
V.

TOP GUN INTELLECTUAL
PROPERTIES LLC,

Registrant.

PETITIONER’'S MOTION FOR LEAVE TO FILE AN AMENDED
PETITION TO CANCELAND MEMORANDUM OF LAW IN SUPPORT

Petitioner, Cockpit USA, Inc. (“Petitioner” or “Cockpit”)by its attorneys Rand
Rosenzweig Radley & Gordon LLFereby moves the TTAB for leave to file an amended
petition to cancel Registration No. 2817325, pursuant to Fed.R.Civ.P. 15(a) and TBMP § 507
(“Motion”). In support of the Motion, Petitioner submits the accompanying Affionaof
Catherine S. CampbelEsq, dated June 202014 (“Campbell Aff.”) with accompanying
exhibits, includinga proposed amended petition (“Amended PetitionAs permitted by37
C.F.R. 82.127(a)Petitioner's memorandum of law in support of its Motion is incorporated

herein.

BACKGROUND

OnOctober 12, 2012, Cockpit filed a petitigietition”) for cancellation of Registration
No. 2,817,325"Reg. ‘325)for the mark “Top Gun” (the “Mark”) in IC 2%wned by Top Gun
Intellectual Properties, LLC (“Registrant”)The grounds alleged in the Petition for cancellation

were fraud on the USPTO in the Registrant’s (i) declaration of applicatiode iqration of use



under Section 8, and (iii) declaration of incontestability under Section 15, and folatamtef

the Mark as to flight jackets ageneric Reg. ‘325issuedon February 24, 200¢egisteredthe

Mark for the following listed goods: “Footwear, shoes, sandals; Clothing, namely, leather
jackets, sports coats, jeans, sweatshirtshifts, caps, hats, belts, and excluding qutive
clothing and work glovés(the “Listed Goods”).On September 10, 2009, Registrant filed a
Combined Declaration of Use and Incontestability under Sections 8 & 15 wibcte® Reg.

‘325 (“Combined Declaration”), declaring use of the Mark for all of theeldisGoods and

continuous use of the Maf&r the priorfive yearsfor all of the Listed Goods.

TTAB Order Deciding Registrant’'s Motion to Dismiss

OnNovember 262012, Registrant moved to dismiss the Petition in its entirety for failure
to state a claim upon which relief can be granted. Petitioner opposed the motionige.diEne
TTAB issued a decision on March 6, 2013 finding the Petitioner had adeqpiagt|f) fraud in
Registrant’s declaration of applicati@md (ii) use of the Mark with flight jackets as generic
therebysustaining the Petitioas to these two claims. The TTAlRcision struck paragraphs-22
33 of the Petition which represented Petitiméno claims for fraud in Registrant8@ombined
Declaration In particular the TTAB decision found that the “petitioner has not identified the
specific goods that were allegedly not in use” at the time of the Combinedrdiecldiling.

The TTAB’s Order reactivated the case and set the time to answer for April 4, 2013.

Thereatfter, the parties entered into settlement negotiations and the TTABzaatlibe
suspension of the proceeding for settlement purposes, from April 4, 2013 to June §Sg2014.
TTAB document nos10-26). The parties undertook settlement negotiations during that period,

but were not successful.



Thus, Petitioner brings this motion anoh the accompanying proposed Amended
Petition, specifiesthat “shoes, sandals, sports jackeind jeanséarethe four listed goods not in
useat the time ofiling and continuously for the fiveonsecutiveyearsafter registrationmaking
Registrant’s claims of use inéghCombined Bclaration false. Petitionermovesfor leaveto
replead thesawo claims, as rstated in the proposed Amended Petition, on the following

grounds.

Personal Investigation of Facts Supporting Claims of Fraud in Combined Dieclarat

As more fully detailed in the Campbell A#ind the proposed Amended Petit{@xhibit
2 to the Campbell Aff.), counsel for Petitioner personally investigated the $apporting its
claims that upon information and belief Registrant committed fraud on the USPTO in tlge filin

of its Combined DeclarationOn September 11, 201Re¢titioners counseteviewed the website

for Registrant’'s ownerAyal Hod at www.topgunstore.conf“Online Store”) at the time the
Petition was being drafted. Counsel found that the Online Store advertised for sateanten’
women'’s clothes and accessories, and children’s leather jacketsabnoot offering footwear,
shoes, sandals, sports coats or jdansale OnJanuary 42013in preparing the opposition to

the motion to dismisscounsel again investigated the Online Store, and again found that
Registrant’s ownewas not offeringootwear,shoes, sandals, sports coats or jdansale See

Campbell Af. at 11 59 & Ex. 1.

Whether Registrant has ewveifered footwear, shoes, sandals, sports caatgeansfor
saleunder the Markaslisted in its Registration at the time of the Combined Declaration filing
and continuously for the fiveonsecutiveyearsafter registrationis information uniquely in the
control of Registrant, and essential information which Petitioner does noabesss to at this

pleading stage.


http://www.topgunstore.com/

Moreover as presented in the portion of Bition sustained by the TTAB decision,
prior to filing the tralemark registration application for Reg. ‘325, Hod was in business for many
years with Petitioner, commencing in July 1996 until approximately March 2003. [hahg
period, Hod operated under the business name of T.G. Request, Inc. and purchasesl product
under the Mark from Petitioner for resale in his retail outl&@sefAmended Petition at }E2).
Petitioner’'srecordsof these sales demonstrateat Hod falsely stated to the USPTO in the
registration application that “he knows of no other person, firm, corporation, aoiatss that
has the right to use the mark TOP GUN . . .” (Amended Petition at § 19). Given this evidence
and counsel'dliscovery that the Online Stomeas not offering shoes, sandals, sports coats or
jeans for salen 2012 and 203, it can reasonably bbelievedthat Registrant also falsely
declared in the Combined Declaration that the Mark was used in commerce at thé thee o
filing and continuously for thdive consecutive years after registratias to each one of the
Listed Goods. However, umlike Petitioner’s allegations on the claim for fraud on the USPTO in
the registration application, the records and knowledge of the facts supporting Rittanes
of fraud in the Combined Declaration are wholly within the purva@vwRegistrant and/or its

owner, Hod.



LEGAL ARGUMENT

Motionsfor Leave to Amend Liberally Granted

Motions for leave to amend @ancellation petitionare liberally granted where the
pleading was originally dismissed for failure to adequately plead fraud undeqthieements of
F.R.C.P. Rule 9(b)SeeF.R.C.P. 15(a); TBMP § 507.0Raurel AvenueCafé Corp. v. Lost Dog
Café Corp, Opposition No. 114,395, 2001 WL 460106, at *2 (T.T.A.Beave to amend
granted wheremposer failed to submit a sufficiently pleaded claim of fraukd)e TBMP states
that the Board shoultliberally grant leave to amend pleadings at any stage of a proceeding
when justice @ requires, unless entry of the proposed amendment would violate settled law or be

prejudicial to the rights of the adverse party or parties.” TBMP § 507.02.

If this motion is granted, Registrant will not peejudiced Registranhas knowledgef
the goods listed in its Combined Declaration and the import of its declaration executtet i
filing. Therefore, the particularized pleadings can come as no surprisgistrgnt, especially
in light of the TTAB Order requiring such specificity in any aheth petitionPetitioner should
seek leave to file The proposed Amended Petition simply provides fdets upon which
Petitioner’s original claims of fraud relating to the Combined Declaration waesedb Hana
Financial Inc. v. Hana Bank500 F. Supp. 2d 1228, 1233, 1238 (C.D. Cal. 2@0iBave to
amend should be granted unless ... the pleading could not possibly be cured by the allegation of
other facts.”) (quoting/ess v. Cibaseigy Corp USA317 F.3d 1097, 1108t®Cir. 2003) Bly-

Magee v. California236 F.3d 1014 (8 Cir. 2001).



Petitioner’sProposed Amended Petition Supports
its Claims of Fraud in the Combined Declaration
by Alleging theSpecific Facts oits Claims

The proposed Amended Petition identifies shoes, sandals, sports coats and jeans as the
specific goods listed in the Combined Declaration that Petitioner alegresotused under the
Mark at the time ofthe filing or continuously for the fiveonsecutiveyearsafter registration
(SeeAmended Petition #127-30, 36). Additionally, the Amended Petition alleges the facts of
the separate personal investigations undertaken prior to the filing of tiienPand during
drafting of opposition to Registrant’'s motion to dismiss, which shiost footwear, shoes,
sandals, sports coats and jeans were not offered for sale by Regisivargiss online storeat
thosetimes. This investigation provides the basis for Petitioner's claims on information and
belief that these goods were not being used in connection with the Mackmmerce by
Registrantcontrary to itsdeclaation in the Combined Declaration.Sée id.at  15; Campbell

Aff. at 115-9).

As the TTAB has stated, “to satisfy Fed. R. Civ. P. 9(b), allegations based on
‘information and belief’ must be accompanied by a statement of facts upon whibklidfeis
founded.” Petroleos Mexicanos v. Intermix S.2011 WL 586300 (TTAB 2012)fiding
petitionets amendedallegationsof personal investigation meéhis requirement)Thus, the
courts and the TTAB have accepted that allegations upon information and belief of fnaud ca
satisfy the particularity requirements of Rule 9(b), when the factual lmagisefinformation and
belief are includedn the pleadings.See id.; Meckatzer Lowenbrau Benedikt Weil3 KG v. White
Gold, LLC 2010 WL 2561535 (TAB) (in denying motion to dismiss, TTAB found Rule 9(b)

met by “allegations not solely on ‘information and béliefit also based on the results of an



investigation which . . . revealed that respondent was not using its mark orhallgafads listed

in its Statement of Use”)

Moreover, when allegations are based in part on a party’s investigations, Rule 9(b)
requires only that the pleadings set forth the facts upbith the belief idounded, and is not
required to allege the facts that argquely within the control of the adverse pargxergenv.
WakMart Stores, Ing.575 F.3d 1312, 1330 (Fed. Cir. 2009) (“Pleading on ‘information and
belief’ is permitted under Rule 9(b) when essential information lies uniquehinwanother
party’s control, but only if the pleadinges forth the specific facts upon which the belief is
reasonably based;’Bauer Bros. LLC vNike, Inc, No., 2011 WL 843971 &6 (S.D. Ca.);cf.
Simonianv. Pfizer, Inc. 2011 WL 780836t *2 (N.D. Ill.) (on false marketing claim, motion to
dismiss denied and particularity requirements of Rule 9(b) satisfied wherplaint alleged

specific facts upon which belief was basgaiing Exergen Corp.

Petitioner’s proposed Amended Petition cures the original deficiencigdebglingthe
personal investigation undertaken of publically available informatioardetg its claims of
fraud in the Registrant’'s Combined DeclaratioAs the Campbell Aff. details and specifically
pled in the Amended Petition, Petitioner preseiits factsof the personal investigation
supportingits claims that Registrant’'s sworn statements of use and continued use in the
Combined Declaration are fals@hus, on September 11, 20a8d January 4, 2013he online
storerelated to Registrarwasnot offeting for sale four of the goods listed the Statement of
Use for Reg. ‘32%nd which are not excluded from the Combined Declaratib@eCampbell
Aff. at 1 4-6. Moreover, Petitioner has successfully pled a claim for fraud as to the dedlaratio
in the registration application for Reg. ‘325 based on the eidtrbusiness dealings between

Petitioner and Registrant’s affiliates(Id. at § 8). These known facts support Petitioner’'s

7



allegations that upon information and belief, Registfalsely declared that it was offeritigese
goodsfor saleat the time othe filing of the Combined Declaration and continuously for the five
consecutiveyears after the registratian Meckatzer,2010 WL 2561535 (denying motion to
dismiss where pleadings included the results of an investigation revealing redpeadenot

using its mark on all the goods listed in its statement of use).

Thus, Petitioner has sufficiently identified in the proposed Amended Petition not only the
specific goods in the Combined Declaration that it claims on information ared Welie not in
use, but also pled the additional facts supporting its allegations upon information and belief of
fraud in the Combined Declaration, thereby satisfying the particularity remeints of Rule

9(b).

CONCLUSION

In conclusion, Petitioner respectfully requests of the TTAB leave to file thgoped
Amended Petition realleging the facts in support of its claonsdncellation of Reg. ‘325 based
upon fraud on the USPTO with regard to Registrant’s Section 8 declaration and Section 15

declaration.

Dated: June 20, 2014
White Plains, N.Y.

/sl

Catherine S. Campbell, Esq.
RAND ROSENZWEIGRADLEY &

GORDONLLP
445 Hamilton Avenue, Suite 1201
White Plains, New York 10601
Tel: (914) 406-7000
Attorneys for Petitioner




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

CockpitUSA, Inc.
Petitioner,

V. Cancellation N092056317
Registration No. 2817325

Top Gun Intellectual Properties
LLC,

Registrant.

AFFIRMATION OF CATHERINE S. CAMPBELL, ESQ.
IN SUPPORT OF PETITIONER’'S MOTION FOR LEAVE
TOFILE AMENDED PETITION OF CANCELLATION

CATHERINE S.CAMPBELL, ESQ., declares the following under penalties of perjury:

1. I ama member ofhe firm of Rand Rosenzweig Radley & Gordon LLP, attorneys
for Petitioner, Cockpit USA, Inc. (“Petitiongt”in the above captioned matter. | make this
declaration upon personal knowledge based on documents in my possession and actions | have
taken. Attached her® as Exhibit 1lis a copy of Petitionés proposedamended petition for
cancellation(*AmendedPetitiort), which Petioner respectfully requests leaséthe TTABto

file in this praeeding

2. | prepared the initial pleadings inighproceeding for cancellation of Registration
No. 2817325 (“Reg. ‘325") for the mark “Top Gufthe “Mark”) which was filed onOctober
12, 2012 (“Initial Petition”). The Initial Petition pld four grounds for the cancellation of Reg.
‘325: (i) fraud on he USPTO in the registration application; (ii) fraud on the USPTO in the

Section 8 declaration filing; (iii) fraud on the USPTO in the Section 15 dé&olarfiling; and



(iv) use of the Mark with flight jackets as genericegRtrant, Top Gun Intellectudroperties

LLC (“Registrant”)moved to dismiss the Initial Petition in its entirety

3. On March 6, 2013, the TTABsuedits decisiondenyingsustainingPetitioner’s
claims of fraud in the registration application and genessas to flight jackets. The TTAB
dismissed that portion of the Initial Petition claimifrgud on the USPTO in the combined
declaration filed for Reg. ‘325 (“Combined Declaration”). This Affirmation edmin support
of Petitioner's motion for leave t@pleadits two claims for fraud on the USPTO by Registrant

in its Combined Declaration.

4. Registrant’s owner is Ayal Hod (*Hod”), who was the initial owner of R&25
until he assigned it to Registrant 2007. In preparing the Initial Petitiorpn September 11,

2012, 1 undertook Internet research of veebsite atwww.topgunstore.con{“Online Store”),

which website states it is owned byod. The Online Store advesed for sale men’s and
women'’s clothes and accessories, and children’s leather jackets. | found Bgttember 11

2012, Hods Online Storevasnot offering shoes, sandals, sports coats or jgansale

5. Based on this information, the Initial Petripled on information and belief that
Registrant’s Combined Declaration was false because as of the date of thi@tidecRegistrant
was not sellingandwasnot continuously alling for thefive consecutive/earsafter registration

all of the goods listed in Reg. ‘329 {sted Goods”).

6. On January, 2013,while preparing papers in oppositionRegistrant’s motion
to dsmiss,| againviewed Hod’s Online Stor& ddermine what thevebsite offered for sale
Attached as Exhibit A to the Amended Petitisra copy ofthe pages | printed from the Online

Store showing the menand women’sclothing and accessories that the Online Storeotfet

2
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for saleon January4, 2013. As was the case when | viewed the Online Store on September 11,

2012, the Online Store was not offering shoes, sandals, sports coats or jeans for sale.

7. The proposedmended Petitiopleadswith specificitythat Registrars filing of
the Combined Bclarationwas a fraud on the USPTI®Y falsely stating that ised the Mark in
connection with its offer for sale of shoes, sandals, sports andty jeans at the time of the
filing and for thefive consecutive years aftezgistration (SeeAmended Petition at {1 222).
The Amended Petitiofurther presentghe results of my investigation of Hod’s Online Store
September 2012 and January 2@%3hebasis for thesallegations (Id. at 1 25, 35).Records
showingwhether anyor all of the Listed Goods were sold under the Markhat time of the
Combined Declaration filing and continuously tbie five consecutive years afteegistration
are solely in the possession of Registrant and/or Hotherefore,the allegations specific to
Registrant’sfalse declaration ofise of the Mark with regard to shoes, sandals, spodss
and/or jeansre properly pledin the Amended Petitiohupon information and beliednd upon

the results of the investigation. ” .(Id. at 11 2629, 36-39).

8. As pled in the portion of the Initial Petition sustained by the TTAB decisipn
prior to filing thetrademarkregistration application for Reg. ‘325, Hod was in business for many
years with Petitioner, commencing in July 1996 until approximately March 2003. Dheahg
period Hod operated under the business name of T.G. Request, Inc. and purchased products
underthe Mark from Petitioner for resale in his retail outleBedAmended Petition at FE2).
| personally reviewed records of Petitioner that show that T.G. Reduesipurchased “Top
Gun” products from Petitioner from July 1996 through March 200%se recordsvidencehat
Hod falsely stated to the USPT@ the registration application thathe knows of no other

person, firm, corporation, or associatitrat has the right to use the mark TOP GUN . . .”

3



(Amended Petition at § 19). Given this evidence and the fact that on the two dates T researched
the Online Store, it was not offering shoes, sandals, sports coats or jeans for sale, it can
reasonably be believed that Registrant also falsely declared in the Combined Declaration that the
Mark was used in commerce at the time of the filing and continuously for the five consecutive
years after registration as to each one of the Listed Goods. Unlike Petitioner’s allegations on the
claim for fraud on the USPTO in the registration application, the records and knowledge of the
facts supporting Petitioner’s claims of fraud in the Combined Declaration are wholly within the
purview of Registrant and/or its owner, Hod. Therefore, 1 submit that the pleadings as amended
sufficiently state with specificity that upon information and belief, the Combined Declaration
falsely declares that the Mark was used in connection with the offer for sale of shoes, sandals,
sports coats or jeans at the time of the filing and continuously for the five consecutive years after

registration.

9. I respectfully request that the TTAB grant Petitioner’s request for leave to file the

proposed Amended Petition.

Dated: June 20, 2014

White Plains, N.Y. % ,(,9 )/ é

Catherine S. Campbel]



EXHIBIT 1



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

CockpitUSA, Inc.
Petitioner,

V. Cancellation N092056317
Registration No. 2817325

Top Gun Intellectual Properties
LLC,

Registrant.

AMEN DED PETITION FOR CANCELLATION

PetitionerCockpitUSA, Inc. (“Petitioner”), by its attorneys, Rand Rosenzweig Radley &
Gordon LLP,for its amended petitiorgllegesthat it is damaged by Registration N8,817,325
(“Reg. ‘325”), and hereby petitianto cancel the same. The grounds for cancellationagre

follows:

1. Petitioneris a New York corporation, having a place of business at 15 West 39th
Street, New York, New York, 10018 Petitioner was incorporated as Avirex Ltd; in 2006

Petitioner’s corporate nanweas changed to Cockpit USA, Inc.

2. Upon information and beliefthe current owner of Redg325 is Top Gun
Intellectual Properties LLC'Registrant”), a New York limited liability company with a business
address of 3b5 Steinway, Astoria, N.Y. 11103. The original registrant of Reg. ‘325 was Ayal
Hod (“Hod”). Hod assigned Reg. ‘325 to Registrant on July 16, .2086d executed the
Combined Declaration of Use and IncontestabilitglerSections 8 & 15 filed on September 10,

2009 with respect to Reg. ‘325 as Principal of Registrant.
1



3. On February 25, 2003, by application assigned serial number 78,218,644 (the
“Application”), Hod applied to registahe mark TOP GUNnN International Class 261C 25”)
alleginga date of first use of July 6, 1996 and a date of first use in commerce of July §tht996
“Claimed First Use Date’) Reg ‘325 issuedon February 24, 200rkgistemg the mark TOP
GUN in IC 25 for the following listed goods: “Footwear, shoes, sandal€]othing, namely,
leather jackets, sports coats, jeamssveatshirts, Bhirts, caps, hats, belts, and excluding

protective clothing and work glovegthe “Listed Goods”).

Petitioner’'s Prior Use dheMark TOP GUNon or in Connection with Certain Goods in IC 25

4, Petitioner is a designer, developer, producer and marketer of men’s, women'’s,
and children’s apparel and other products. Petitioner's products are sold and ddstribut
throughout the United States, directly to consumers through its catalogs, websdtdrstiore,

and indirectly by sales, at wholesale, to bracidmortar stores andatalog ananline retailers.

5. In business since 1977, Petitioner has long been known to consumers and to
retailers as a source, among other things, for military stylgbtflackets, including the “@”
jacket aleather jacketwith afur collar issued to naval aviation officers and enlisted personnel
on flying status. Issued without patches adorning the exterior, it isanteen the practice of
aviators, particularly naval aviators, to decorate the exterior of @&é jackets with patches.
Petitioner developed, promoted, marketed and seldj&ketscommerciallywith and without

patches.



6. “Top Gun” is the colloquial term for thé&nited States Navy Strike Fighter
Tactics Instructor programhich teaches advancédhter weapons flightacticsto select Navy
pilots. The term was popularized through taramount Pictures’ movie entitlédop Gun”
staring Tom Cruise. In the movie, released in the U.S. in May of 188&rs including Mr.
Cruise,wore G-1 jackes with patchessimilar to theG-1 jacketsworn by pilotsin the Navy’'s
Top Gun progranand similar to the & jackets which had been atitenwere beingnarketed

and soldoy Petitioner

7. In connection with the “Top Gun” movjePetitionerand Paramount Piates
entered into a license agreement for the use of the mark TONP Gursuant to the license
agreement, Petitionarsedthe mark TOP GUNon and in connectiorwith certain items of

apparel

8. After the license agreement ended, Petitioner contiruad cotinues,using the
mark TOP GUN to identify certain of itgpparelproducts, includingts G-1 leather jacketith
patchedqthe “Top Gun Jacket”), in connection with the marketing and sale of such products at
wholesale and retailSuch use of the mark TABPUN by Petitioner precedethe Claimed First

Use Dateof Reg. ‘325.

Business RelationshiBetweenPetitionerandHod

9. Upon information and belief, Hod caused the incorporation in the State of New
York of T.G. Request, Inc(“T.G. Request “) on June 17,98 andat all times relevant herein,

Hod owned all of the shares of stock in T.G. Request or otherwise controlled T.G. Request.



10. Upon information and belief, T.G. Request was organized by Hod to operate a
multi-brand retail store on Steinway Street in AistoNew York under the name “Top Gun” (the
“Store”). Later, otheretail stoes were opened by T.G. Requestler the name “Top Gun.At
some point in time, after opening the Store, Hod also established an online rigaifaothis

products atvww.topgunstore.confOnline Store”).

11. Upon information and beliethefirst use of the mark TOP GUN in commerce on
IC 25 goodsby Hod as claimedoy Hod in the Application, occurred through T.G. Request.
Beforetheuse by Hod or by T.G. Requeastthe mark TOP GUN on goods in &5, Hod knew
that Petitioner was using the mark TOP GuNcommercean connection with certain of itkC

25 goods, including its Top Gun Jacket.

12.  During the periodduly 1996 to March 2003, T.G. Request purchassgparel
products from Petitioner for resaleAmong the apparel products purchased by T.G. Request
from Petitionewere Top Gun Jacket$he firstpurchase®f Top Gun Jackets by T.G. Request
from Petitioner occurred in July 1996 atmgreaftercontinuedto occur throughout 19971998,

1999, 2000, 2001 and 2002, with fiveal such purchase occurg in March 2003.

13.  Before the filing of the Application, Hod knew that Petitioner had been using the
mark TOP GUNin commercen connection ith IC 25 goods and that Petitioner’s use preceded

Hod’s or T.G. Request’s first use of thrark TOP GUW on or in connection with IQ5 goods.
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Reqistrant’s Threats of Leqgal Actiamainst Customers of Petitioner

14. U.S. Wings Inc. and My Plane, Inc. arenline retailes of aviation related
products U.S. Wings Inc. operates the website uswings.com. My Plane, Inc. operates the
website mypilotstore.com. Each is a customer of Petitioner and each advanissells the

Petitioner'sTop Gun acketon itswebsite

15. Registrant, through its attorneys, semeter to U.S. Wingslnc. stating that).S.
Wings, Inc. by featuring Petitioner's Top Gun Jaclat its site was infringing on Registrant’s
rights to Reg. ‘325, and, among other things, demandindX&tWings,Inc. cease and desist
using the term Top Gun in connection with leather jackats threatening to take legal action

against itif it fails to do so

16. Registrant, through its attorneys, sent a letteyoPlane, Inc.stating thatMy
Plane, Inc by featuring Petitioner's Top Gun Jacket on its site was infringing on tRegis
rights to Reg. ‘325, and, among other things, demandingMigalane, Inc. cease and desist
using the term Top Gun in connection with leather jackets and threatenirige tiegal action

against it if it fails to do so.

17.  Upon information and belief, Registrant leieadyor intends ¢ threaten other of

Petitioner's customers.

18.  Petitioner will suffer damage if as a result of Registrant’s threats any of its

customers ceasealrhasing its products.



Reqistrant’s Fraud on the USPTORmcurement oRegqistratiorNo. 2,817,325

19. In the Application, Hod declared that he knows of no other person, firm,
corporation, or association that has the right to use the mak GUN (the“Mark”) in
commerce, either in the identical form thereofrosuch near resemblance theras to be likely,
when used on or in connection with the goods listed of such other person, to cause confusion, or
to cause mistake, or to deceiveHod's declaraon was false in that prior to filing the
Application, Hod knewthat prior to the Claimed First Use DatPetitionerhad beerusing the
Mark in commerceand had the right to ugbe Mark in commercein connection withgoods

listed in the Application.

20. Hod made the false declaratioha material facin the Application with the intent

to deceive the USPTO to obtain registration of thegkvh IC 25.

21. Reg. 325 was fraudulently obtained by the RegistlmnPrincipal and

predecessor, Hod. As sudteg ‘325is invalidand must be cancelled

Registrant’s Fraud on the USPTO in the Combined Declaration of Use and Itetoilitgsinder
Sections 8 & 15 for Registration No. 2,817,3@be “Combined Declaration”)

Section 8 Declaration of Use

22.  On September 10, 2009, Registrant filadDeclaration of Use as part of the

Combined Declaratiofor its Registration in the Mark

23. In the Combined Declaratiorlod, as Principal of Registrantnade a false
representation of a material fact in fheclarationof Use At thetime he madsuch @claration
he knewit wasnot true, and as such Registrant has committed fraud on the USPTO that requires

cancellation of Reg. ‘325.



24. In the Declaratioof Use portion of the Combined Declaratiéiod declared that
“For International Clas 025, the mark is in use in commerce on or in connectioralit the
goods or services listed in the existing registration for this specific class; (emphasis in
original). However, as part of the Combined Declaration filing, Registrant ordyided

specimens for six of the ten Listed Goods.

25. Based onthe personal investigation of Petitioner's counsel, on or about
September 11, 2012nd again on or about January 4, 2013, the Online Stas@ot offering
shoes, sandals, sports coats, or jdansale (Ses Exhibit A, a copy of items sold by the Online
Store on or about January 4, 2013). Whether Registrsed the Mark in commercm
connection withthe offer of sale oshoes, sandals, sports coats, or je@nthe time of the

Combined Declaration is essential information uniquely within the control of tRedis

26. Upon information and beliefand upon the results of the investigatiam

September 10, 200Registrantvas not using the Mark in commerce in connection with shoes.

27. Upon information and belief, and upon the results of thesstigation, on

September 10, 2009, Registrant was not using the Mark in commerce in connectissmnwils.

28. Upon information and belief, and upon the results of the investigation,
September 10, 2009, Registrant was not using the Mark in commerce in connectispontsh

coats.

29. Upon information and belief, and upon the results of the investigation,

September 10, 2009, Registrant was not using the Mark in commerce in connectjeamngth



30. Registrant declaration in the Combined Declaration that thark is in use in
commerce on or in connection wigl the Listed Goods is false, and Registrambmittedthe
said false declaratiowith the intentto deceive the USPTO tmontinueregistration of the Mrk

in IC 25 for each of theisted Goods.

31. By reasm of the foregoing, Reg. ‘325 was fraudulentlyontinued by the

Registranfor all the Listed Goods. As such, Reg. ‘325 is invalid and must be cancelled.

Section 15 Declaratioof Incontestability

32.  On September 10, 2009, Registrant file@eclaratiorof Incontestability as part

of the Combinedeclaration

33. In the Combined Declaration, Hod, asincipal of Registrant, made &alse
representation of a material fact in theclaration of Incontestability. At the time he made such
declaration he knew it wasot true, and as such Registrant has committed fraud on the USPTO

that requires cancellation of Reg. ‘325.

34. In the Declaratiorof Incontestability portion of the Combined Declaratiétod
declared thatthe mark has been continuously used in commercevier(fi) consecutive years
after the date of registration, . . . and is still in use in commerce on or in donneth all
goods or services listed in the eksgt registration for this class” (emphasis in originahich

declaration is false



35. Based onthe personal investigation of Petitioner's counsel, on or about
September 11, 2012nd again on or about January 4, 2013, the Online Stasenot offering
shoes, sandals, sports coats, or jdansale (SeeExhibit A). Whether Registranised the
Mark continuouslyin commercein connection withthe offer of sale ofshoes, sandals, sports
coats, or jeanfor the five consecutive years after the date of Registragiessential information

uniquely within the control of Registrant and/or Hod.

36. Upon information and beliefand upon the results of the investigatiomn
September 10, 200Registranthad not usedhe Mark in commerce in connection wishoes

continuously for five consecutive years since the date of Registration.

37. Upon information and belief, and upon the results of the investigation,
September @, 2009, Registrant had not usk@ Mark in commerce in connection wighndals

continuously for five consecutive years since the date of Registration.

38. Upon information and belief, and upon the results of the investigation,
September 10, 2009, Registtdnad not usedhe Mark in commerce in connection wiports

coats continuously for five consecutive years since the date of Registration.

39. Upon information and belief, and upon the results of the investigation,
September 10, 2009, Registrant had rsgdihe Mark in commerce in connection wigans

continuously for five consecutive years since the date of Registration.

40. Registrant’s declaration in the Combined Declaration thased the Mark in
commerce on all theisted Goods continuously for five consecutive years and was still using the

Mark in commerce on all the Listed Goods as of the date of the declaraticseis fal



41. Registrant submittethe declarationwith this false information with the intent to
deceive the USPTO tabtain incontestability status Bfegistrant’s registration ehe Markin IC

25 for each of théisted Goods.

42. By reason of the foregoingncontestability statusor all the Listed Goodswas

fraudulently obtained by Registrant. As such, Reg. ‘325 is invalid and must be ahncelle

In the Alternative- Reqd. ‘325 Should Be CancelladGeneric in IC 25 sato Leather Jackets

43.  As a result oParamount Picture’s Top Gun mowdadthe commercial efforts of
Petitioner and others, therm“Top Gun” has becomeynonymous with flight jacketsAs such

the use of the identifier Top Gun wislich jackets has become generic.

44.  With the Mark now generic foflight jacketsin InternationalClass 25, Reg ‘325

should be cancelledsofar as it includes “leather jackéts

WHEREFORE, the Petitiongthrough its attorneys, Rand Rosenzweig Radley & Gordon
LLP, requestghat Registration No2,817,325be cancelled.Alternatively, if RegistrationNo.
2,817,325 is not cancelled in its entirety, registration as to “leather jacketsti sf@uhncelled

as generic.

Dated: June 20, 2014
Respectfully submitted,

/s/ Catherine S. Campbell
Catherine S. Campbell

RAND ROSENZWEIG RADLEY
& GORDON, LLP

Attorneys for Petitione

445 Hamilton Avenue, Suite 1201

White Plains, New York 10601
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EXHIBIT A



THE OFFICIAL TOP GUN& : THE FLYING LEGEND FASHION AND LIFESTYLE.
STORE LOCATOR | SIGN IN | SHOPPING BOX [EMPTY]

[SEARCH TOP GUN®G |

”:"’]E)\{gl};w MEN | WOMEN | KIDS | ACCESSORIES | SALE

=X

Women

Jackets
# Short

v i
¥ Hipsters
"

Tops

* Hoodies
» Tees

v Shirts

Bottoms
v Pants
» Cargo Shorts

Aveessories
Hats

Beliy
Wallets
Sunglasses
Fragranee

- ow o

ABOUTY TOP GUN | CONTACT US | PRESS | PRIVACY POLICY | SITE MAP | CUSTOMER SERVICE



THE OFFICIAL TOP GUN® : THE FLYING LEGEND FASHION AND LIFESTYLE,

STORE LOCATOR | SIGN IN | SHOPPING BOX [EMPTY]

[SEARCH TOP GUN&: i

MEN | WOMEN | KIDS | ACCESSORIES | SALE

Coals « Jackets « Women

Jackets Refine hy:
Short New Arrivals Military Big & Tail Vintage Gifls On Sale

L s
v Bombers
¥ Coats

Tops

» Hoodies
b Te
v Shirts

Bottoms
v Pans
¥ Cargo shorts

Accessuories
L
. 4
r Wallets
» Sunglasses
» fFragrance
Short Military Fur-Lined Jacket Military Fur-Lined Jacket Luxuriaus Women's Coat
TGJ1053 11 $200,00 TGJ1052 1 $280.00 TGO163 2 5649:99 | $549.99

ABOUY TOP GUN | CONTACT US | PRESS | PRIVACY POLICY | SYTE MAP | CUSTOMER SERVICE



THE OFFICIAL TOP GUN® : THE FLYING LEGEND FASHION AND LIFESTYLE.
STORE LOCATOR | STGN IN | SHOPPING BOX [EMPTY]

[SEARGH TOP GUNG i

C;:\@l& MEN | WOMEN | KIDS | ACCESSORIES | SALE

NP &

Pauts « Bottoms « Women

Jackets Refing hy:

v Shout WNew Arrivals Military Big & Tall Viotage Gifls On Sale
v Racing
» Hipsters
v Bombers
P Coats

Tops

» Hoeodies
b ‘l‘?cﬁ

» Shirts
Bottoms

v Pants
v Cargo Shorts

Aceessories
v Hai

Sunglasses
Fragranee

-
=

MISS TOP GUN PINUP LOUNGE PANTS ~ MISS TOP GUN LOUNGE PANTS MISS TOP GUNT MILITARY CARGO
PANTS

TGP105Z 2 $50.00 TGP1051 & $56.00
TGCA051 11 $70.00

ABOUY TOP GUN | CONTACY US | PRESS | PRIVACY POLICY | SITE MAP | CUSTOMER SERVICE



THE OFFICIAL TOP GUN® : THE FLYING LEGEND FASHION AND LIFESTYLE.
STORE LOCATOR | SYGN IN | SHOPPING BOX [EMPTY]

[SEARCH TOP GUNG

MEN | WOMEN | KIDS | ACCESSORIES | SALE

JACKETS TOP5 BOTTOMS ACCESSORIES

Men

Jackets
Short
Rawig
Hipsters
Bombers
Sheatlings

Big &

e ow e

Tops

» Hoodies
s Teps
» Shirts

Bottoms
v Cargo Shorts

Accessories
v Hats

b asses
» Watche
v Fragrance

ABOUY TOP GUN | CONTACT US | PRESS | PRIVACY POLICY | SITE MAP | CUSTOMER SERVICE



THE OFFICIAL TOP GUN® : THE FLYING LEGEND FASHION AND LIFESTYLE.
STORE LOCATOR | SIGN IN | SHOPPING BOX [EMPTY]

[BEARCH TOP GUN& ]

WA Ty ,
E.r‘(\h}_tyi\'\':hﬁi\@ MEN | WOMEN | KIDS | ACCESSORIES | SALE

Cargo Shorts « Bottoms « Men

Jackets Refine hy:

Short v New Arvivals Militury Big & Tall Vintage Gifts On Sale
Racing
Hipsters
Bombers
Shearlings
Big & Tall

- .y owowow

Tops

v Howodies
¥ Tees

v Shirts

Bottems
v Cargo Shorts

Aceessories
Hats
Belts

Fragrance

KARIKAZE Cargo Pants LEGIONNAIRE Cargo Pants COMMANDO Cargo Pants
TGCH006 11 $70.00 TGE1601 15 $70.00 TGE1602 2 570.00

ABOUT TOP GUN | CONTACT US | PRESS | PRIVACY POLYCY | SITE MAP | CUSTOMER SERVICE



THE OFFICIAL TOP GUN® : THE FLYING LEGEND FASHION AND LIFESTYLE.
STORE LOCATOR | SIGN IN | SHOPPING BOX [EMPTY])

[SEARCH TOP GUNE

MEN WOMEN | KIDS | ACCESSORIES | SALE

Accessories « All

Jackets
» Shout
v Racing
¢ Hipsters
b Bombers
¥ Coats
+ Shearlings
v Big & Tall

Tops

v Hoodies
b Tees

v Shirts

Bottoms
v Pants
» Cargo Shorts

Aceessories
Hats

Belts
Wallets
Sunglasses
Watches
Fragrance

e ow oo

ABOUY TOP GUN | CONTACY US | PRESS | PRIVACY POLICY | SITE MAP | CUSTOMER SERVICE
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	Petitioner Cockpit USA, Inc. (“Petitioner”), by its attorneys, Rand Rosenzweig Radley & Gordon LLP, for its amended petition, alleges that it is damaged by Registration No.  2,817,325 (“Reg. ‘325”), and hereby petitions to cancel the same.  The ground...


